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17.1 Planning Proposal - Lot 40  DP 1230679 - 5 Sims Road, Gerringong - 
Clarifying Proposed LEP Amendments 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.3 The principles of sustainable development and compliance 
underpin town planning and local development 

Delivery Program: 2.3.1 Conduct development and building assessment/approval 
functions in accordance with statutory requirements, policies and 
procedures   

 

Summary 

At the 28 June 2021 Extraordinary Council Meeting, Council resolved to: 

Committee recommendation that Council: 

1. support the proponent led Planning Proposal on Lot 40 DP 1230679, 5 Sims 
Road Gerringong, proceeding to the Department of Planning, Industry and 
Environment (DPIE) for  Gateway Determination (the next step in the planning 
proposal process) as it satisfies the strategic merit and site specific merit test. 

2. provide further detailed communication to the community about the process that 
is to be followed for all planning proposals and the future further engagement 
that is required to occur for this process under legislation. 

In accordance with the Local Government Act, Council staff acted upon the resolution 
of Council.  Fees were requested from the proponent and the Planning Proposal was 
submitted to the Department of Planning, Industry and Environment for Assessment.  

On 16 July 2021 Council received notification that the Minister’s delegate had 
determined that the Proposal should not proceed to a Gateway Determination due to 
the following reason: 

“There is no explanation of provisions in the planning proposal. The proposal 
states that feedback from the Council pre-lodgement meeting was not to include 
exact details on the changes as this approach will enable Council to determine 
the appropriate zoning and other potential amendments that may be required to 
the Kiama LEP 2011. Whilst the Council report identified three possible 
provisions, the Council resolution of 28 June 2021 only resolves to support the 
planning proposal. The planning proposal must clearly identify the proposed 
changes to the LEP including the proposed zoning or mechanism to allow 
industrial use of the site. Details on the provisions are required to ensure all other 
information in the planning proposal relates to and supports the use of the 
provisions. It is not possible to assess the planning proposal without knowing the 
proposed provisions.”  

This repot seeks to clarify and obtain the information requested from the Department.  

Financial implication 

Council has adopted a fee structure for the submission and review of planning 
proposals.  The relevant fees have been paid as required by Council’s fees and 
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charges schedule.  The fees required to be provided by the proponent have been 
submitted and paid. 

Policy 

The assessment of requests for the rezoning of land require the consideration of a 
number of Acts, Government Policies, Environmental Planning Instruments and 
planning documents.  

Consultation (internal) 

Consultation will be undertaken as required through the planning proposal process.  

Communication/Community engagement 

In accordance with the Kiama Community Participation Plan (CPP) 2019, pre-Gateway 
consultation was carried out from 28 April to 11 May (i.e. 14 days).  Adjoining 
neighbours were directly notified, notification was provided to the South Precinct 
Committee, was advertised in The Bugle and placed on Council’s website and social 
media platforms.  Council received serval requests for extensions to the submission 
period. It was confirmed that Council were happy to receive late submissions. 

During the exhibition period 49 submissions were received, 17 of which were in 
support of the proposal, 31 opposing the proposal (including 7 late submissions) and 
one requesting that no decision is made before the upcoming Council elections. 

Should a Gateway Determination by issued by the NSW Department of Planning, 
Industry and Environment it will outline the minimum requirements for consultation to 
be undertaken with government agencies and the community. All other community 
engagement will occur in accordance with the Kiama Community Participation Plan. 

 
 

Attachments 

1 Council report - 28 June 2021  

2 Adequacy Assessment Decision Rationale  

Enclosures 
Nil 

 

RECOMMENDATION 

That Council  

1. Council support the proponent led Planning Proposal on Lot 40 DP 1230679, 
5 Sims Road Gerringong, proceeding to the Department of Planning, Industry 
and Environment (DPIE) for Gateway Determination (the next step in the 
planning proposal process) as it satisfies the strategic merit and site specific 
merit test. 

2. Prior to proceeding for a Gateway Determination, request that the proponent 
update the Planning Proposal so that it seeks to amend the Kiama Local 
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Environmental Plan (KLEP) 2011 to include the site in Schedule 1 and list general 
industries and landscaping material supplies as additional permitted uses on the 
site. 

3. Following receipt of the amended Planning Proposal, request a Gateway 
Determination from DPIE and provide advice that Council’s preference for the 
proposed change to KLEP 2011 is to amend Schedule 1. This option allows for 
the retention of the existing RU1 Primary Production zone. 

4. Council provide further detailed communication to the community about the 
process that is to be followed for all planning proposals and the future further 
engagement that is required to occur for this process under legislation. 

 

OPTIONS/ALTERNATIVE RESOLUTIONS 

Option 1 – Additional Permitted Use  

Adopt the above recommendation to amend the Kiama Local Environmental Plan 
(KLEP) 2011 to include the site in Schedule 1 and list general industries and 
landscaping material supplies as additional permitted uses on the site.  

Implications  

It is considered that the most appropriate option, would be to amend Schedule 1 of 
Kiama LEP. As with the Planning Proposal for Rose Valley, Council can amend 
Schedule 1 in such a way so as to, with a relatively high amount of certainty, ensure 
the outcome of any future development application. 

For example, rather than simply listing general industries and landscaping material 
supplies as additional permitted uses on the site, Council could stipulate the specific 
business types and sizes of general industries and landscaping material supplies for 
this site. 

This option would also ensure that the existing RU1 Primary Production zoning 
remained and as such, the rural objectives of the zone would be relevant when 
determining a development application.  

This option would also ensure that Complying Development Certificates for industrial 
uses could not be issued and that Council would be the only determining authority for 
industrial uses on the site.  

Option 2 – IN1 General Industrial Zoning 

This option would include introducing the IN1 General Industry Zone into Kiama LEP 
2011. It is mandatory to permit general industries, with consent, within the IN1 zone. 
Council can elect to also permit, with consent, landscaping material supplies and 
industrial retail outlet within the IN1 zone. 

Alternative Resolution 

That Council  

1) Council support the proponent led Planning Proposal on Lot 40 DP 1230679, 5 
Sims Road Gerringong, proceeding to the Department of Planning, Industry and 
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Environment (DPIE) for Gateway Determination (the next step in the planning 
proposal process) as it satisfies the strategic merit and site specific merit test. 

2) Prior to proceeding for a Gateway Determination, request that the proponent 
update the Planning Proposal so that it seeks to amend the Kiama Local 
Environmental Plan (KLEP) 2011 to rezone the site to IN1 General Industrial and 
permit with consent landscaping material supplies and industrial retail outlet 
within the IN1 zone. 

3) Following receipt of the amended Planning Proposal, request a Gateway 
Determination from DPIE and provide advice that Council’s preference for the 
proposed change to KLEP 2011 to rezone the site to IN1 General Industrial.  

4) Council provide further detailed communication to the community about the 
process that is to be followed for all planning proposals and the future further 
engagement that is required to occur for this process under legislation. 

Implications  

This option would introduce a new zone into the Kiama LEP 2011. 

This option would allow Complying Development Certificates for industrial uses to be 
issued. 

This option could result in further implications associated with the State Employment 
Zones Reform. 

This option is not deemed appropriate as it would fail to meet the Strategic Merit Test 
(see below), as the relevant action under Planning Priority 5 of the LSPS has not been 
undertaken. 

Option 3 – IN2 Light Industrial Zoning and Additional Permitted Use  

Under this option the site would be rezoned to IN2 Light Industrial and the site would 
be included within Schedule 1 of Kiama LEP and list general industries as additional 
permitted uses on the site.  

Alternative Resolution 

That Council  

1) Council support the proponent led Planning Proposal on Lot 40 DP 1230679, 5 
Sims Road Gerringong, proceeding to the Department of Planning, Industry and 
Environment (DPIE) for Gateway Determination (the next step in the planning 
proposal process) as it satisfies the strategic merit and site specific merit test. 

2) Prior to proceeding for a Gateway Determination, request that the proponent 
update the Planning Proposal so that it seeks to amend the Kiama Local 
Environmental Plan (KLEP) 2011 to rezone the site to IN2 Light Industrial and 
include the site in Schedule 1 and list general industries as additional permitted 
uses on the site. 

3) Following receipt of the amended Planning Proposal, request a Gateway 
Determination from DPIE and provide advice that Council’s preference for the 
proposed change to KLEP 2011 is to rezone the site to IN2 Light Industrial and 
amend Schedule 1.  
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4) Council provide further detailed communication to the community about the 
process that is to be followed for all planning proposals and the future further 
engagement that is required to occur for this process under legislation. 

Implications  

While this option would not make general industries a permissible land use for all land 
currently zoned IN2 Light Industrial zone across the Municipality it would still result in 
a rezoning of the site. 

This option would allow Complying Development Certificates for industrial uses to be 
issued. 

This option could result in further implications associated with the State Employment 
Zones Reform. 

As outlined below, it is not considered that this would fail to meet the Strategic Merit 
Test (see below), as the relevant action under Planning Priority 5 of the LSPS has not 
been undertaken. 

Option 4 – IN2 Light Industrial Zoning and Make General Industries permissible 
in zone  

This option would include making general industries a permissible land use for all land 
currently zoned IN2 Light Industrial zone and rezone the site to from RU1 Primary 
Production to IN2 Light Industrial. 

Alternative Resolution 

That Council  

1) Council support the proponent led Planning Proposal on Lot 40 DP 1230679, 5 
Sims Road Gerringong, proceeding to the Department of Planning, Industry and 
Environment (DPIE) for Gateway Determination (the next step in the planning 
proposal process) as it satisfies the strategic merit and site specific merit test. 

2) Prior to proceeding for a Gateway Determination, request that the proponent 
update the Planning Proposal so that it seeks to amend the Kiama Local 
Environmental Plan (KLEP) 2011 to rezone the site to IN2 Light Industrial and 
permit with consent general industries within the IN2 zone. 

3) Following receipt of the amended Planning Proposal, request a Gateway 
Determination from DPIE and provide advice that Council’s preference for the 
proposed change to KLEP 2011 to rezone the site to IN2 Light Industrial and 
permit with consent general industries within the IN2 zone.  

4) Council provide further detailed communication to the community about the 
process that is to be followed for all planning proposals and the future further 
engagement that is required to occur for this process under legislation. 

Implications  

This option would make general industries permissible in areas already zoned IN2. 
This obviously has broader implications than just a site specific Planning Proposal. It 
also diminishes the merit/need for rezoning the site. If general industries are 
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permissible in all existing IN2 zoned areas, then this site does not need to be rezoned 
in order for the proponent to achieve his desires within the LGA.  

This option would allow Complying Development Certificates for industrial uses to be 
issued. 

This option could result in further implications associated with the State Employment 
Zones Reform. 

This option is not deemed appropriate as it would fail to meet the Strategic Merit Test 
(see below), as the relevant action under Planning Priority 5 of the LSPS has not been 
undertaken. 

BACKGROUND 

As previously reported, Council received a request to adopt a Planning Proposal (PP) 
to amend Kiama Local Environmental Plan (LEP) 2011 to facilitate general industrial 
development on Lot 40 DP 1230679 – 5 Sims Road Gerringong. 

The PP seeks to amend Kiama LEP 2011 to permit general industries on the site. In 
the submitted PP, the proponent has indicated that the desired future uses on the site 
would include: 

 Wholesale landscape supplies, 

 Firewood business, and 

 Fabrication/Manufacturing businesses. 

At the 28 July 2021 Extraordinary Council Meeting, Council resolved to support the 
PP to amend Kiama Local Environmental Plan (LEP) 2011 to facilitate general 
industrial development on Lot 40 DP 1230679 – 5 Sims Road Gerringong. 

The recommendation of staff was to, prior to proceeding for a Gateway Determination, 
request the proponent to update the Planning Proposal so that it seeks to amend the 
Kiama Local Environmental Plan (KLEP) 2011 to include the site in Schedule 1 and 
list general industries and landscaping material supplies as additional permitted uses 
on the site. 

In resolving to support this Proposal through an alternative motion, Council removed 
the two components of the staff recommendation which outlined how the Kiama LEP 
2011 was to be amended. These two components of the original recommendation 
were imperative in providing clear direction on how the LEP was to be amended.  

Alternative recommendations have been provided in this report which provide 
Councillors with options to use to ensure the motion provides the clarity required. Staff 
are always able to provide clarity and alternative motions for Councillors should they 
wish for such advice/guidance to be provided, however this must be directly asked of 
staff on the floor of Council.  

Staff however enacted the Council resolution in accordance with the resolution of 
Council as required and a Gateway Determination was requested 14 July 2021. 

On 16 July 2021 (see attached) Council received notification that the Minister’s 
delegate had determined that the Proposal should not proceed to a Gateway 
Determination. The Department has requested that additional information and 
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clarification be provided to assist in understanding the intention and ultimate outcome 
sought via the planning proposal request.  

This report seeks to clarify how the elected Council wish to amend the Kiama LEP 
2011 as part of supporting this proposal. 

As outlined above, there are four (4) ways the Kiama LEP 2011 could be amended in 
order to support this proposal:  

 Option 1 – Additional Permitted Use  

 Option 2 – IN2 Light Industrial Zoning and Additional Permitted Use  

 Option 3 – IN1 General Industrial Zoning 

 Option 4 – IN2 Light Industrial Zoning and Make General Industries permissible 
in zone  

All options require the Planning Proposal, submitted by the proponent, to be updated 
to clearly identify the proposed changes to the Kiama LEP 2011 including the 
proposed zoning or mechanism to allow industrial use of the site. Council must also 
note the requirements to meet the strategic merit test and the strategic outcomes of 
the Planning Proposal Guidelines and our planning framework. 
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17.1 Planning Proposal - Lot 40  DP 1230679 - 5 Sims Road, Gerringong - Clarifying 
Proposed LEP Amendments 

A Procedural motion was moved by Councillor Steel and seconded by Councillor Brown 
that the committee recommendation be put. 

For: Councillors Brown, Honey, Reilly, Steel, Watson and Way 

Against: Councillors Rice and Sloan 

The Motion on being put was CARRIED. 

21/001OC  

Committee recommendation that Council: 

1. support the proponent led Planning Proposal on Lot 40 DP 1230679, 5 Sims Road 
Gerringong, proceeding to the Department of Planning, Industry and Environment 
(DPIE) for Gateway Determination (the next step in the planning proposal process) as 
it satisfies the strategic merit and site specific merit test. 

2. prior to proceeding for a Gateway Determination, request that the proponent update 
the Planning Proposal so that it seeks to amend the Kiama Local Environmental Plan 
(KLEP) 2011 to include the site in Schedule 1 and list general industries and 
landscaping material supplies as additional permitted uses on the site. 

3. following receipt of the amended Planning Proposal, request a Gateway Determination 
from DPIE and provide advice that Council’s preference for the proposed change to 
KLEP 2011 is to amend Schedule 1.  This option allows for the retention of the existing 
RU1 Primary Production zone. 

4. provide further detailed communication to the community about the process that is to 
be followed for all planning proposals and the future further engagement that is 
required to occur for this process under legislation. 

(Councillors Way and Brown) 

For: Councillors Brown, Honey, Reilly, Steel, Watson and Way 

Against: Councillors Rice and Sloan 

 

 


